
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



532 VIRGINIA LAW REGISTER. [Dec, 

Wytheville Crystal Ice & Dairy Co. v. Frick Co. (Limited). 

Decided at Wytheville, June 23, 1898. — Riely, J. Absent, Buchanan, J: 

1. Chancery Practice — Suit to enforce judgments — Prior deed of trust. A judg- 
ment creditor cannot compel the enforcement of prior deeds of trust before the 
maturity of the debts secured in said deeds. The judgment is a lien only on the 
equity of redemption and nothing more can be sold to satisfy it. 

2. Chancery Practice — Answer of one defendant not evidence against co-defend- 
ant. The answer of one defendant cannot be read as evidence by the complainant 
against another defendant where there is no joint interest, privity, fraud, collusion 
or combination between the co-defendants. 

3. Chancery Practice — Suit to enforce judgment against principal and sureties — 
Land of principal first liable — Order of proceeding against sureties. Where principal 
and sureties are bound by the same judgment it is error to decree a sale of the 
lands of both principal and sureties at the same time. The lands of the principal 
should be first sold, and the balance, if any, apportioned equally among the sev- 
eral sureties, reserving to the creditor the right to proceed against other sureties 
for default of any one or more in paying his or their due proportion. If, however, 
the sureties have agreed amongst themselves upon a different rule of apportion- 
ment, their agreement should be respected unless it would prejudice the rights of 
the creditor. 

4. Chancery Practice — Suit to enforce judgement against principal and sure- 
ties—Parlies. In a chancery suit to enforce the lien of a judgment against a 
principal and sureties, where it appears that judgment had also been obtained 
against the personal representative of another surety for the same debt, such 
personal representative and the sole devisee and legatee of the deceased surety are 
necessary parties in order that the deceased surety's part of the judgment remain- 
ing unpaid, after exhausting the realty of the principal, may be ascertained, and 
his estate subjected to its payment. 

5. Chancery Practice — Suit to enforce liens — Trust deed — Terms of sale. In 
decreeing the sale of lands to satisfy liens, the first of which liens is a deed of 
trust, the decree must conform to the terms of the deed of trust. The court has 
no power to change the contract of the parties. 

6. Chancery Practice. — Creditor's bill — Suit to enforce liens — Parlies. In a 
suit in chancery to enforce the lien of a judgment against a principal and sureties, 
if other judgments are proved, upon which others than those before the court are 
also bound, it is not necessary to make such others parties. 

Owens v. Owens. — Decided at Wytheville, June 30, 1898. — • 
Keith, P. Absent, Qirdwell, J : 

1. Husband and Wife — Parent and child — Duty of support — Alimony. A 
husband and father is bound to support his wife and children, and if, by his 
misconduct, he renders it impossible for them to remain under his roof be cannot, 
by his misconduct, escape the performance of the duty which the law imposes 
upon him. 

2. Husband and Wife— Divorce — Condonation. Condonation is the remission 
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by one of the married parties of an offence known to have been committed by the 
other against the marriage, on the condition of being continually afterwards 
treated by the other with conjugal kindness. While the condition remains un- 
broken there can be no divorce, bnt a breach of the condition revives the original 
remedy. 

3. Husband and Wipe — Divorce — Cruelly — Condonation. Cruelty consists of 
successive acts of ill-treatment, if not of oersonal injury ; so that something of a 
condonation of earlier ill-treatment must in such cases necessarily take place. It 
is cumulative, admitting of degrees and augmenting by addition. It may he con- 
doned and even forgiven for a time and up to a certain point, without barring the 
right to bring it all forward when the continuance of it has rendered it no longer 
condonable. 

4. Husband and Wife — Divorce — Cruelty — Condonation. While acts of vio- 
lence of a husband which have been condoned cannot be made the sole foundation 
for a divorce, they form the subject of investigation and proof in order to deter- 
mine what is the true issue in the case, that is, whether the wife can, with safety 
to her person and health, continue to live with him. 

5. Husband and Wife — Divorce — Cruelty — Charge of adultery. A malicious 
charge of adultery made by one consort against the other, standing absolutely 
alone, is not sufficient to justify a divorce, but when presented with other facts 
enhancing its enormity is a gross act of cruelty. The evidence in the case in 
judgment establishes a plain case of cruelty and reasonable apprehension of bodily 
hurt. 

6. Husband and Wife — Divorce — Custody of children. The innocent parent 
on whose prayer a divorce is granted is usually entitled to the custody of the chil- 
dren. A woman compelled by her husband to resort to a divorce ought not to 
obtain it at the expense of losing the society of her children ; and as one who has 
done well or ill in the marriage relation will be likely to do the same in the 
parental, all courts lean to the innocent parent when determining the custody of 
the child. 



Franklin County and Others v. Gills & Johnson. — Decided at 
Staunton, September 15, 1898. — Buchanan, J • 
1. County Property — Lease for private purposes — Powers of judge of county 
court. The judge of a county court has no authority to authorize or assent to a 
lease of county property, acquired for county purposes, to any person for private 
use, or for any purposes other than those provided by law. The judge of the 
county court is a mere agent of the county in respect to county property, whose 
duties and powers are prescribed by law, and all contracts made by him in respect 
to said property, not authorized by statute, are void. 



Gish's Ex' or v. Jamison. — Decided at Staunton, September 15, 
1898.— Rieiy, J: 
1. Specific Performance — When refused. An application for specific per- 
formance is addressed to the sound judicial discretion of the court, governed by 
established principles. The party seeking performance must show himself to 



